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Preliminary Statement 


Salvatore Coletta was indicted and charged with four 
counts of tax evasion, for the years 1968 through 1971, 
respectively (26 U.S.C. (7201). Although indicted with two 


other individuals,* there was no charge of conspiracy nor 


any charge premised upo.w aiding and abetting. Thus, the 


oer lete 


allegation Was tax evasion, pI 
vidual actually receiving the 


set forth In the indi tment al dl willl 


Upon the lack of a cons 
premised upon aiding and a 
ernment’s assertions in open 
basis therefor, the trial cou 


ol the defendants. 


The Gamaldi case was sele vy the government 
tried first, and commences ) November 17, 1975 
close of the government's ce, he « ly fuct 
produced being Moe Steir in and his brother, Sol Stein 
man, Judge Werker granted Gamaldi’s motion to dismiss 
the indictment. In so doing th urt stated that v 
lacking as to three of th 
evidence was too Sper ulative 


all of the counts (Tr. 361) 


} 


Approximately five months after the dism 
Gamaldi indictment, the government acknow 
evidence against Coletta was 
to that it had presented ag: 
stipulate to that 
missal. The stipulation (A. 


1976, ineluded the additional mechanical details that during 


the years in question Coletta reporter income totalling 


$480,498, upon which he paid taxes of $172,620, and that 


to the trar 


appeal 


Coletta, having denied the receipt of any kickbacks or im 
proper payments, further acknowledged that no portion of 
his reported income was derived from such a source, With 
the government’s consent, Coletta then moved to cdismis 
the indictment for failure to make out a prima facte cast 
or, . ‘ternatively, because no jury, presented with that evi 
dence, could reasonably conclude guilt beyond a reasonable 


doubt. 


The trial cour 


ten opinion (A. 55-60) : 


‘*But the government has not been able to document the 
specifies of who was involved, how much was paid, and 
where and when payment took place of any one partic 


ular transaction.’ 
ft 


“The government’s ease against Gam: 

with insufficient, speculative generalities inst i of 
specifie conerete evidence, These horteomings have 
not disappeared; the facts and the evidence as pre 
sented now against Coletta remain exactly the same as 
they were against Gamaldi—highly inadequate."’ 
It is from the above dismissal that the 


taken the instant appeal, 


Statement of Facts 


The government's principal witness was Moe Steinman, 


who by his own testimony Was a long-time associate of 


racketeers (Tr. 117-18), liar (Tr. 262), and repeated pur 


Steinman 
Daiteh Sho 
and guiding for 
brokerage comps 


though he referred t 


man was paid a comm 


world’s large ~ 


beef sold by 


Columbu 

explain wl 

or justify 
knowledged that 
his COTHTLISSIO! 
supermarket buys 
(Tr. 138 Althe 
that representation, 


he paid nos 


this Was a reg pract in aling with suppliers in ad 
dition to lo (" 11), hat the money would 
be pocketed by M i ’ ion of a few 
dollars which Mos 


fied that the same i \ <tended to Moe 


Steinman telln fan *s _ Herbert Newman, 
that non-existent kickback « the Daitch 
Shopwell buyer in order to personally extract a larger share 
of the partnership income from Trai world (T1 


Similarly, such payoffs were never made (Tr, 109 


Moe Steinman testified that he 


Gamaldi and or lovi 

ally ile ntifs 

The payments, whose 
pay ' ! 

51). were made at 

with regard to t 

the date of any 

yond it being in ay 

month ‘Tr. 202) 


of any payment. 


The government produce 


or of the source of the mor 
the others, the reeords 
both having been «de 


and Sol Steinman 


at would have 


shown the conversio1 


is necessa 


that was nu 


6 


~ 


necessary cash for the kickbacks, by an unexplained and 


insolved act of vandalism that occurred at the Transworld 
offices on the eve of the execution of a search warrant by 
the District Attorney’s Office of New York County (Tr. 180 
987-G8). In the absence of those records, Moe Steimman 
that he was unable to offer more than the generalities 


had already provided. 


In lieu of any evidence that directly showed Coletta 
receiving payments, the government offered a conversation 
between Moe Steinman, Coletta and Tovino as to past kick 
backs being paid with which Coletta and Tovino had no 
connection, that purportedly took place during an aecidental 
meeting in Puerto Rico in the year 1968 (Tr. 40). No de 
tails as to the method or amount of any kickback plan were 


discussed at this meeting (Tr. 41). 


The only other significant event testified to by Steinman 
was an alleged meeting at Coletta’s house with Gamaldi, 
Tovino and Coletta years later at which a kickback was pur- 
portedly paid, put again there was no direét testimony that 


Coletta received any money (Tr. 60-61, 246-50)." 


The government offered no evidence of net worth not 
explained by reperted income, nor of any expenditures or 


disbursements that could not be sir Hlarly accounted for." 


* This meeting was rebutted and contradicted in every materia 


td 
t 


e ] ] leer ’ ? ] 
regard including the vear ot occurrence, as well as on what 


of the week it took place, by the only other government fact witness, 
Sol Steinman (Tr j 
** While the failure 
Gamaldi case—the san 
government has not 
Coletta. 


ARGUMENT 


The District Court properly dismissed the indict- 
ment. 


A. Insufficiency of the Evidence 

Though the procedural sture upon which this case 
comes before the Court for review is by appeal by the gov- 
ernment, pursuant to IS U.S.C. $3751, of the order granting 
a pre-trial motion to dismiss the indictment under the pro 
visious of Rule 12(b), Fed. R. Crim. P., the basis of that 
dismissal indicates that it mi ‘tested against the stand 


ards applicable to the entry of a judgment of acquittal 


under Rule 29, Fed. R. Crim. P. 


At the suggestion of the government, and with the agree- 
ment of Judge Werker and defense counsel, tlie motion to 
dismiss was based upon the claimed insuflicieney of the 


1° 


evidence presented at the trial of George Gamaldi, a previ- 
ously severed co-defendant, which was stipulated to be sim 
ilar in all material respects to that to be offered against 
Coletta (G.B. 2; A. 25). Judge Werker had ordered a judg- 
ment of acquittal" in the Gamaldi case at the close of the 
government's evidence because he found it insufficient (Tr. 


361), but the government did not appeal that order since 


it determined that sueh an appeal was barred (G.B. 2). It 


* 
Judge \W 

acquittal, Judge Werker rather stating that upon me at the 
governnient’s case, he was dismiussit e indictment (Tr 

lur 1 lertine ] ] ¢ > t \ 1 satay! 

ura ! ' \ at it uly 

i no moment 

wceurate 


270, 90 S.Ct. 2117, 26 L.Ed.2d 608 


R 


now appeals tie dismissal of the Coletta indictment, how- 


ever, based upon the same finding by Judge Werker. 


In United States v. Taylor, 464 F.2d 240, 242 (2d Cir. 
1972), this Court overruled its much eroded holding of 
United States v. Feinberg, 140 F.2d 592, 594 (2d Cir.), cert. 


denied, 322 U.S. 726, 64 S.Ct. 943, 88 L.Ed. 1562 (1944), that 
the standard of evidence necessary to send a case to the 
jury is the same in civil and criminal cases, even though the 
jury must apply a higher standard before rendering a ver- 
dict in favor of the proponent in the latter. In its place, 
the court adopted the rule, formulated by Judge Prettyman 
in Curley v. United States, 81 U.S. App. D.C. 389, 160 F.2d 
229, cert. denied, 331 U.S. 837, 67 S.Ct. 1511, 91 L.Ed. 1890 
(1947), that a trial judge, in passing upon a motion for a 


judgment of acquittal: 


see 


. must determine whether upon the evidence, giv- 
ing full play to the right of the jury to determine cred- 
ibility, weigh the evidence, and draw justifiable infer- 
ences of fact, a reasonable mind night fairly conclude 
guilt beyond a reasonable doubt. If he concludes that 
upon the evidence there must be such a doubt in a rea- 
sonable mind, he must grant the motion; or, to state it 
another way, if there is no evidence upon which a rea- 
sonable mind might fairly conclude guilt beyond a rea- 
sonable doubt, the motion must be granted. If he 
cor ‘ludes that either of the two results, a reasonable 
doubt or no reasonable doubt, is fairly possible, he must 
let the jury decide the matter. (footnotes omitted)’ ”’ 
United States v. Taylor, supra, 464 F.2d at 241, quoting 


Curley v. United States, supra, 160 F.2d at 232-33. 


The present case is not one in which an appellant asserts 


that the trial judge misapprehended the appropriate stand- 


‘ } ‘ , 


ard in determining a motion for a judgim of acquittal 


See, ¢.g., United States Brawer, 482 F.2d 117 (2d Cir. 


1973). Rather, Judge Werker’s opinion makes it clear that 
his decision was reached by putting the sufficiency of the 


evidence to the test that the requirements of the Taylor rule 


mandate and determining that it fails that test (A. 58). The 


that in spite of Judge Werk- 


rovernment ecoutends, howevel 
er’s recognition of the proper rule of law and assertion that 
he was applying it, he, im faet, did not apply it (G B. 9). 


We contend that he did. 


At the basis of the government’s reasoning is the econ 
clusion that Ji ige Werker did not give full play to the right 
of the jury to determine cred tv or draw justifiable in 
ferences of fact (G.B. 15). The government specifically 
points to language in the memorandum opinion which indi 
eates that the government was unable to document the Spe 
cifies of who was involved, how much was paid, and where 
and when payment took place, and that Moe Steinman's 
testimony Was uncorroborated and nullified on eross-exam- 
ination. This, in addition to the conclusion that there was 
a failure to show, even circumstantially, actual receipt of 
funds by Coletta, is what the government attributes as the 
reasons for dismissing the indictment (G.B. 11-12). In so 
doing, however, the government ignores the legal implica- 
tions of those defects. 

The languace COHCCTHINGE lack of ~pecifieity, uncorroh 
orated testimony and nullification of testimony on cross- 
examination is contained in the context of Judge Werker’s 
analysis of the evidence presented. Though these deficien 


cies are noted, the V are me rely sVinptoms, not causes, of the 


finding of imsul 


cleney, and are not necessary to it. The 
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actual reason for that finding, as articulated by Judge toad 
Werker, was the Necessity of the jury to rely on conjecture, 
speculation and inference beyond that which the evidence 


justified (A. 58-59). 


\ finding of such necessity can be made independently 
of any considerations such as credibility, which are prop- 
erly the jury’s to make. As Ju ove Werker found, the evi 
dentiary insufficiency is not bised upou what the govern 
ment presented but was unbelievable, but rather upon what 
it was necessary for the governinent to present to support 
the inferences it asked the jury to draw, especially to prove 
the receipt of a substantial amount of unreported funds, 


but was omitted (A. 58). 


A trial judge need not give a jury the unfettered leew ay 
to base a conclusion of guilt beyond a reasonable doubt on 
any inferences of facet, but only on justifiable ones. United 
States v. Taylor, supra, 464 F.2d at 243. Certainly tnfer- 
ences cannot be built upon non-existent evidence, United 
States v. Rappaport, 312 F.2d 502, 504 (2d Cir. 1963), nor 
upon other inferences which have been impermissibly 
drawn. United States v. Grow, 394 F.2d 182 (4th Cir.), cert. 
dened, 393 U.S. 840, 89 S.Ct. 118, 21 L.ed.2d 111 (1968). 
Though inferences based upon preceding permissibly drawn 
inferences are not necessarily iivalid or impermissible, 
their probative value is certainly affected by the length of 
the chain of inferences necessary to establish them, United 
States v. Ravich, 421 F.2d 1196 (2d Cir.), cert. denied, 400 
U.S. 834, 91 S.Ct. 69, 27 L.Ed.2d 66 (1970), because of the 
proportionate increase in the chance of error or speculation 


as the gap between underlying fact and ultimate conclusion 


widens. United States v. Shahane, 517 F.2d 1173 (8th Cir.), 
cert. dented —— U.S. ——, 96 S.Ct. 191, 46 L.Ed.2d 124 
(1975). 


Such a circumstance has been specifically recognized as 
one to be considered by a trial judge in ruling on the suffi- 
ciency of evidence. In United States v. Weinstein, 452 F.2d 
704, 713-714 (2d Cir. 1971), cert. denied, Grunberger v. 
United States, 406 U.S. 917, 92 S.Ct. 1766, 32 L.Ed.2d 116 
(1972), this Court noted that there were unusually strong 
grounds for not believing the main government witness, 
but stated that that decision was the jury’s function, not 
the judge’s. Significantly, however, after referring to au- 
thority in support of that principle, the court appended the 


following caveat: 


‘When proof with respect to an essential element of 
the crime is circumstantial the judge may have a larger 
role with respect to sufficiency, since he must determine 
whether the web of inferences the prosecution seeks to 
have the jury draw has been spun too far.’’ Id. at 
714 n.18. 


In making such a determination, a judge must reject any 


inference relied upon to establish an element of a crime 
unless it can at least be said with substantial assurance 
that the presumed fact is more likely than not to flow 
from the proved fact on which it is made to depend, Leary 
v. United States, 395 U.S. 6, 36, 89 S.Ct. 1532, 1548, 23 
L.Ed.2d 57, 82 (1969); United States v. Tavoularis, 515 
F.2d 1070, 1075 (2d Cir. 1975).* 

* The inference, rather than merely meeting the “more likely than 
not test,” may even have to satisfy the stricter “beyond a reasonable 
doubt” test of Jn re Winship, 397 U.S. 358, 90 S.Ct. 1068, 25 L.Ed. 
2d 368 (1970). See discussion in United States v. Tavoularis, supra, 
515 F.2d at 1075, n.10 and n.11. Since it is submitted that not even 
the less stringent test has been met in the instant case, that unsettled 
issue is not argued further here 


}2 


Judge Werker found (A. 58), and the government ap 
parently coneedes (G.B. 10), that the ree ip of a substan 
tial amount of unreported funds is necessarily based upon 
inferences to be drawn from circumstantial evidenee. As 


such, he correctly made an initial determination as to the 


attenuation of the prosecution's ‘‘web of inferences’’, and 
coneluded that it had, indeed, been ‘spn 

States vs Weinstein, supra, $52 Be 

Prettyman envisioned in the decision from which this eit 
cuit’s standard in this area is drawn, the determination as 
to whether a reasonable mind might fairly conclude guilt 
beyond a reasonable doubt, **particularly [in 
circumstantial evidence ... may depend upon t 

between pure speculation and legitimate inferences 
proven facts’*. Curley v. ates, supra, 160 F.2d at 
233. This is ecisely the difference that Judge Werkei 
found to exist in this case in ruling that the inferences that 
must be ultimately drawn would have to be ba ed upon col 
jecture, speculation and even speculation upon speculation 


(A, 59). 


| 


In sum, the evidence presented by t] 


cluding considerations that are properly for a 


determine, was insufficient, without resort to unjustifiable 
inferences, upon Which a reasonable mind might fairly con 
elude guilt beyond a reasonable doubt. ich, Judge 
Werker properly dismissed the indictment. 


B. Due Process, Fair Trial and Justice 
The instant case is a prosecution for tax evasion 
wherein: (1) no direct evidence was presented as to the 


actual receipt of money by Coletta; (2) no direet evidence 
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was presented as to the amount of money actually received, 
if in fact, any was received; (3) no direct evidence was 
presented as to the year in which any money was received ; 
(4) no evidence was presented as to unexplained net worth 
of Coletta; and (5) no evidence was prese nted as to unex- 
plained expenditures by Coletta. As shown in Point A of 
this Argument, there was lacking sufficient facts from which 
a jury could reasonably conclude the actual receipt of 
money by Coletta, the amount that he received, the year in 
which he received it and that he wilfully intended to evade 
taxes, without resort to conjecture and speculation, no di- 
rect proof being offered as to those essential elements, 
Neither was there evidence which attributed to Coletta’s 
unexplained net worth o1 venditure, which are two cir- 
cumstances permitting reasonable inferences as to the re- 
ceipt and failure to report income. Thus, the basic *‘facts’’ 
from which the jury would be required to embark upon 
their infinite speculations were vague and in every instance 


unspecified as to the fundamental requisites of time, date 


and place.* Additionally, as will be shown, the ‘‘story’’ 


told by the uncorroborated government witness was inher- 
ently incredible.** 

* If a place was mentioned, it lacked a date ; if a month was men- 
tioned, it lacked a time and a place; and if a year is mentioned, it 
lacked an amount, a date and a place 


** The proposition that issues of credibility are jury, not judge 
questions, recognized in Point A of this Argument, has been viewed 
to bend somewliat on a motion for a judgment of acquittal when the 
“testimony is so in conflict or improbable as io be incredible as a 
matter,of law.” United States v. Brooks, 349 F.Supp. 168, 171 
(S.D.N.Y. 1972) (Brieant, J.). The statement by Judge Weinstein 
in denying a similar motion, quoted in United States v. Weinstein, 
supra, 452 F.2d at 707 n.3, that he would not grant the motion on 
the ground that the main government witness was “inherently in- 
credible’ because he did not find that specific witness to be so, implies 
that a finding of inherent incredibility would produce the opposite 
result. 
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Mathematical computation 
| 


in the year L968, the **kickhbacks”’ 


of the cost of the meat purchast dl I . and Antor are 


No tabulati 
figures as a resul 

The Gross Billing 
the “Kickback” figures 
the testimony. The 
was testified to bi 
merely the mathematical 

If Moe Steinnx 


double Stein 


\ o° 2.6 
the KicKDacK 


lor CXal 
$439,000 and the 
without 

stcomnman 
just as a Tresu 
government endorses 
and Antor 


~ 69 


from 27.7% 


for taxes 


‘*Q) And you don't lie. is that correct, Mr. 


man?! 
I lie plenty of times.’’ 


Significantly, t] ies in Which he habitually engaged were 


directly similar the testimony he was giving in the in 
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stant case, to wit, claiming to have made kickbacks to super- 


market buyers when in fact none were made: 


‘Q: Did you ever bribe supermarket buyers on 
behalf of Iowa Beef? 
A: No, 1 did not. 


Q: Did you tell Iowa Beef that you needed addi 


tional money from them so that you could bribe? 


A: Yes, I did. 


Q: But you did not bribe? 

A: That’s right. 

. . 7 

Q: And in order to get a larger brokerage you told 
lowa Beef that you had to bribe union officials and 
supermarket buyers, right? 

A: Yes, when we were negotiating, they offered 
me twenty five cents a hundred weight. 

I said, ‘It’s not enough’ and | told them the reason 
why. That was my selling point, but I never did bribe 
union officials nor supermarket buyers. | didn’t have 
to. 


Q: In other words, you just told that to lowa Beef 
to get more money out of them? 


A: To get a larger brokerage fee.”’ (Tr. 137-38) 

Sol Steinman also testified that this was a regular prac- 
tice for extracting monies from meat suppliers—which 
money was pocketed by Moe Steinman and himself, and 
that the practice even extended to cheating his own partner 
out of money by falsely telling him that it was necessary to 
pay kickbacks to the meat buyer for Daiteh-Shopwell (Tr. 
985-86). As Moe Steinman admitted, no such kickbacks 


were ever paid (Tr. 139). The rationale or justification 


that was y selling point 


that wa ! lling point, 


wrmarket 


mirgwain We 


count of filing a 


, and receive a recommic nda 


ion trom th ney “uo omaximun tence ot one 


vear’ sentence applic to a mis 
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demeanor). The plea was entered in a case unrelated to the 


present one. 


Not a shred of documentary evidence was produced to 
substantiate any of the generalities off red by Moe Stein 
man, nor a record of any payment, or even of the existence 
of the vast funds originally in Steimman’s possession which 
he used to pay kickbacks. Ironically, Stemmman acknowl] 
edged that the record existed as to both llowever, each 
Steinman acknowledged that the ‘‘kickback records’’ had 
been deliberately destroyed by them r, 205, 286) and the 
records of cash conversion activities, ze¢., false invoices 
and cancelled checks, had been de stroved in the unsolved 
act of vandalism which had coincidentally oe urred on the 
eve o* the execution of a search warrant for those records 
by the District Attorney ’s Office of New York County (Tr. 


180-81, IST 88). 


In addition, the testimony of the government witnesses 
is so lacking in specificity that it scrupulously avoids any 
assertion of hard detail that could be demonstrated as false, 
even though such proof may exist in abundant quantities. 
Since no precise date or time is ever pre sented th 
fendant is precluded from producing an alibi if one ex! 
The same is true with regard to location vis-a-vis time and 
place . evidence being precisely presented as to the 

ur . of the funds, the defendant cannot graphically at 


tack their non-existence. The government witnesses hay 


ing destroyed all records, the defendant cannot demonstrate 


how the records conflict with their testimony, if in fact they 


would have. 


In short, by Moe $ man’ fully 


tailored testimony 


that avoids th refutation, Coletta is 


de act depriy d of his 


His ACCUSCTS, and 


is relegated to having his life a1 iberty determined by a 


“wearing conte 


gas ‘*proving”’ 


money. 


In sum. concerns tor airness and justice 


require more than that, ar ‘ te that an indictment 


based upon such evidence and is properly 
dismissed, 


Conclusion 


The order dismissing the indictment should be 


affirmed. 


ubmutted, 
H, SHAPIRO, GOLDMAN, 
pereMAN & Levirt, P.C 

is for Salvatore Coletta 
S00 Third Avenue 

York, New York 10022 


(212) 688-7000 


